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Background

The Government of Malawi has adopted several 
policies, guidelines, and pieces of legislation aimed 
at reducing maternal and neonatal morbidity and 
mortality; ending child marriage; improving access to 
sexual and reproductive health and family planning; 
and promoting human rights. In an effort to see 
these national-level priorities implemented at the 
local level, the government and non-governmental 
organizations (NGOs) have encouraged traditional 
leaders across Malawi to use by-laws both to 
encourage and discourage specific behaviors at the 
community level. Although development efforts have 
leveraged community by-laws to improve outcomes 
in child marriage and natural resource management, 
limited data exists on the effectiveness of using these 
types of laws to achieve health objectives. Some NGOs 
in Malawi have publicly criticized the community 
by-laws, citing adverse effects (Chavula, 2018; Khonje, 
2018). Their arguments support previous research in 
Malawi, Burkina Faso, and Zambia that found that 
health-related community by-laws led to harmful, 
unintended consequences (Besada et al., 2016; 
Greeson et al., 2016; Melberg et al., 2016). 

In 2018, the U.S. Agency for International 
Development (USAID)-funded Health Policy Plus 

(HP+) project undertook an assessment of the use 
of community by-laws related to maternal and child 
health, family planning, and sexual and reproductive 
health in Malawi. The assessment sought to provide 
clarity on the community by-laws that currently 
exist and their perceived consequences. It consisted 
of two components: 1) a desk review to catalogue and 
categorize existing documentation on by-laws, and 2) 
in-country research involving interviews and focus 
group discussions with 70 individuals in Lilongwe 
and three study districts (Karonga, Machinga, and 
Rumphi), including representatives from national 
and local government, Traditional Authorities, 
village committees, police, service providers, 
advocacy groups, donors, and NGOs. This brief is a 
summary of the findings from the assessment and 
key recommendations for action.

Types of By-Laws 

The study revealed two types of health-related 
by-laws in the study districts: district-level and 
community-level. District-level by-laws are related 
to public health and rooted in the Local Government 
Act, which delegates the authority to create by-laws 
to District Assemblies and provides standard 
guidance on how to do so. The study team also found 
that chiefs and Traditional Authorities frequently 



use community-level by-laws—not created or 
enforced through the Local Government Act-
mandated process—to improve health outcomes 
in specific localities. The study focuses on 
community-level by-laws because they cover the 
topic areas of maternal and child health, family 
planning, sexual and reproductive health, and 
child marriage. 

Respondents’ opinions regarding the validity 
of community-level by-laws varied. Some 
stakeholders from local government agencies 
and nearly all stakeholders working in 
ministries, commissions, and NGOs at the 
national level were adamant that community-
level by-laws, which are not approved through 
the official channels and often do not meet the 
requirements outlined in the Local Government 
Act, are unlawful and should instead be called 
“community norms.” Other stakeholders, 
including chiefs, local NGOs, local government 
officials, health providers, and community 
committee members consistently used the term 
“by-laws” in interviews and official documents to 
refer to the same “community norms.”

Commonly Reported 
Community-Level By-Laws

The study team identified several community 
by-laws covering the following topics: 

• Antenatal care (ANC) by-laws prescribe 
sanctions—fines or denial of health 
services—if a woman does not obtain ANC 
during the first three months of pregnancy, 
does not bring her husband to ANC visits, 
and/or does not attend ANC visits at all.

• Facility-based delivery by-laws prescribe 
fines if a woman delivers her child outside 
of a health facility.

• Childbirth supplies by-laws prescribe that 
a woman be detained at a health facility if 
her husband does not provide the supplies 
needed for childbirth (e.g., cloths (zitenje), 
basin, baby blanket, paper, soap, razor 
blade, thread, candle, and matches).

• Family planning by-laws prescribe fines 
if a woman conceives beyond age 35, has 
more than six children, and/or becomes 
pregnant when her youngest child is less 
than 18 months old.

• Child marriage by-laws prescribe sanctions 
for parties who facilitate or participate in 
child marriage.

Findings

Traditional Authorities, chiefs, community 
committee members, service providers, local 
NGOs, and some local government officials 
see community by-laws as a tool to reach 
health objectives in specific localities and 
support national policies. However, the study 
team identified several key challenges to fully 
achieving these objectives, including the 
following: 

Traditional leaders develop community 
by-laws outside of the Local Government 
Act-mandated process.

The 1998 Local Government Act states that 
District Assemblies retain full authority for 
creating by-laws for the “good governance of the 
whole or any part of the local government area” 
and that this authority cannot be delegated (pg. 
32). However, traditional leaders (often with 
support or encouragement from local NGOs) 
develop and implement community by-laws to 
reach health objectives in specific localities. 
Respondents reported that the process for 
community by-law initiation and formulation, 
including the level of community engagement, 
varies by community. In multiple instances, 
respondents reported that NGOs initiated the 
development of community by-laws that align 
with their organizations’ health objectives. 
In other cases, respondents stated that chiefs 
initiated the development of by-laws in response 
to poor health outcomes in their communities.

The Local Government Act also provides 
standard guidelines for by-law development and 
dissemination, including a requirement that 
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the Minister of Local Government and Rural 
Development approve all by-laws. Developing 
by-laws outside of Local Government Act-
mandated guidelines results in bypassing 
important technical review processes that 
ensure that the community by-laws align with 
national-level commitments and international 
human rights.

Traditional leaders develop and 
implement community by-laws that 
do not align with national-level health 
policies and objectives.

The enforcement of ANC, family planning, 
and facility-based delivery by-laws is meant to 
increase the use of maternal and child health 
and family planning services. Unfortunately, 
the opposite often occurs, resulting in avoidance 
of care or denial of services and contravening 
the health objectives outlined in national 
policies. For example, women who do not 
comply with by-laws that require them to 
bring their husbands to ANC appointments are 
often denied care. Such by-laws are contrary 
to the goal outlined in the National Sexual 
and Reproductive Health and Rights (SRHR) 
Policy 2017-2022 to provide ANC to all pregnant 
women and improve availability and access to 
maternal and neonatal care. The SRHR Policy 
also states, “Individuals and couples shall be 
empowered to decide freely and responsibly 
the number, spacing, and timing of children… 
without coercion” (MOH, 2017, pg. 24). Yet family 
planning by-laws that prescribe fines for women 
who conceive after age 35, give birth to more 
than six children, and/or become pregnant when 
their youngest child is less than 18 months old 
contradict this national policy. 

Unintended consequences of 
community by-laws exacerbate existing 
health inequities.

Many of the community health-related 
by-laws and their required sanctions, while 
well-intentioned, have negative, unintended 
consequences including denial of care, 
increased cost, avoidance of care, and 

overcrowding at facilities (Table 1). For example, 
respondents reported that some women, 
including those who discover their pregnancies 
late, avoid seeking ANC altogether to avoid 
fines prescribed for late initiation of ANC. 
Additionally, ANC by-laws that prescribe fines 
if women fail to bring their husbands to ANC 
appointments result in increased cost of care as 
respondents reported that it is common practice 
to hire a “ghost husband”—a man who attends 
ANC visits with a woman and pretends to be 
her husband—so that she can receive services. 
Also, according to respondents, women who 
do not comply with childbirth supplies by-laws 
are often detained at the health facility until 
their husband brings the required supplies, 
contributing to already overcrowded conditions 
in health facilities. Due to overcrowding, 
women and babies who are detained must lie on 
the floor.

These unintended consequences violate 
Malawi’s sexual and reproductive health 
objectives and undermine the very goals 
the by-laws seek to achieve. Community 
health-related by-laws and their unintended 
consequences may disproportionately affect 
unmarried women, women who live in remote 
areas, and women of low socioeconomic status 
(Allen and Sesti, 2018). These categories 
of women, who already experience poor 
health outcomes compared to the general 
population, can experience additional 
financial burdens and barriers caused by 
enforcement of these community by-laws, 
exacerbating existing health inequities based 
on social status, geographical location, and 
socioeconomic status.

“What happens is the women pick 
another person to escort them to the 
hospital so that they are supported... 
[this can be] any other person, even the 
motorcycle driver.” (English translation)                                   

                      —Traditional Authority

3



Table 1. Categories of Common Health-Related Community By-Laws and Their Reported 
Unintended Consequences

Categories of by-laws
Reported unintended consequences

Denial of care Increased cost Avoidance of 
care

Overcrowded 
facilities

ANC X X X

Facility-based delivery X X X

Childbirth supplies X X X

Family planning X X

Use of revenue from fines 
lacks transparency.

Traditional leaders enforce community 
by-laws by collecting livestock or monetary 
fines ranging from MWK500 (~US$0.65) 
to MWK50,000 (~US$65). This revenue is 
reportedly used for facility improvements, 
school fees, or community development 
activities. However, several respondents 
expressed doubt that the fines were actually 
used for these purposes and suspected 
that local chiefs were personally benefiting 
from the fines. Similarly, some respondents 
reported that health providers were collecting 
and keeping fine payments, or being paid 
personally by the chiefs, rather than using 
the money to improve health facilities. Since 
community members have no way of knowing 
how much money is collected, how the 
money is used, or by whom, it is difficult for 
them to hold traditional leaders, community 
committees, or health providers accountable. 

Cultural practices, lack of knowledge 
regarding the legal marriageable age, 
and false reporting of children’s ages 
contribute to child marriage.

Despite interviewees’ reported successes 
of child marriage by-laws, including a 
reduction in child marriage and successful 
reenrollment of girls in schools, respondents 
discussed challenges that make enforcement 
of child marriage by-laws especially difficult. 
These include:

• Cultural practices. Despite the enactment 
of Malawi’s Child Care, Protection, and 
Justice Act in 2010 that prohibits child 
marriage and related cultural practices, 
respondents in all three districts reported 
that customary practices, including 
payment of dowries and sexual initiation 
ceremonies, still contribute to the practice 
of child marriage. Parents sometimes 
resist the removal of their children from 
marriages because they cannot pay back 
a dowry. Respondents in Machinga noted 
that, despite the introduction of child 
marriage by-laws, child marriage cases are 
increasing because the cultural practice of 
sexual initiation ceremonies is common 
in the district. One respondent said that 

“Transparency’s really becoming an 
issue… There is no transparency on 
how the money has been used… 
people [are] saying, ‘Well, what is the 
point of punishing the woman?’—
yet they suggest the local chief [is] 
benefitting from that.” 

—Staff Member, Safe Motherhood 

“[Women] fail to come in here because 
when they come, they don’t have 
money... Women come once, maybe 
twice, because they fear the rules.”

—Health Provider
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children between the ages of 6 and 17 are 
regarded as “old people” after they complete 
the initiation process and thus are ready to 
fulfill the sexual roles expected in marriage.

• Lack of knowledge regarding the legal age 
of marriage. Although Malawi’s Parliament 
passed Constitutional Amendment Act 
No. 36 in February 2017, which set the 
minimum age of marriage as 18, multiple 
respondents cited the Constitution as a 
barrier to enforcing child marriage by-laws, 
particularly when parents are involved. 
Respondents were not aware that the 
Constitution, which previously allowed 
persons between ages 15 and 18 to enter into 
a marriage if they obtained parental consent, 
had been amended to outlaw this practice. 

• False reporting of children’s ages. 
Respondents reported that parents who 
consent to child marriages sometimes falsely 
report that their children are 18 years old 
so that the marriage will be considered 
legal. More than 90 percent of Malawians 
lack a birth certificate, making it difficult to 
confirm a child’s age (Bostic, 2017). However, 
respondents anticipated that false reporting 
of children’s ages will become more difficult 
in the future since the National Registration 
Act of 2010, operationalized in 2015, 
requires registration of all births, deaths, 
marriages, and adults. 

Recommendations

Given these findings, one possible conclusion is 
that community by-laws should be eliminated 
altogether—but the study team recognizes that 
this path may not be feasible given the level of 
stakeholder support that exists for the by-laws. 
Therefore, this brief offers recommendations 
on how the Ministry of Health and Population, 
the Ministry of Local Government and Rural 
Development, and local governments can 
strengthen the existing community by-laws system 
to better support national priorities. The use of 
community by-laws for influencing maternal and 

child health, sexual and reproductive health, and 
family planning behaviors is politically infused 
and sensitive. Recommendations to change the 
status quo would require a participatory process 
that engages stakeholders at all levels and builds a 
constituency for reform. 

The study team recommends the following:

Harmonize community by-laws with 
national laws, policies, and strategies 
by providing guidelines for creation 
and enforcement.

The ministries should partner with local 
government and traditional leaders to create 
a revised approach for developing community 
by-laws that will meet the needs of traditional 
leaders and communities while also maintaining 
the integrity of the technical review process. 
The ministries should provide clear, standard 
guidance to traditional leaders on how to develop 
and implement community by-laws that are 
aligned with national laws, policies, and strategies. 
Guidance should cover processes for community 
engagement, formulation, documentation, and 
dissemination, and guidelines for assessing fines 
and other sanctions or incentives.

Explore an incentive-based system to 
promote health-seeking behavior.

The ministries should explore an incentive-
based system for promotion of health-seeking 
behavior. They should seek to determine what 
the advantages and challenges are of using an 
incentive-based system versus a sanction-based 
system, whether an incentive-based system is 
feasible, and what range of options are possible 
(politically, financially, ethically, etc.). The study 
team recognizes that advantages and challenges 
exist with both systems and that these require 
careful design and implementation to reduce 
potential adverse effects. 

Establish transparency and accountability 
mechanisms for community by-laws.

If fines continue to be used as the primary 
enforcement mechanism for community by-laws, 
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local governments should work with traditional 
leaders to improve transparency mechanisms to 
ensure that the fines are used for their intended 
purposes. Community leaders can delegate fee 
collection authority to specific individuals and 
require those individuals to post the amounts 
of fines collected in public places on a regular 
basis. These individuals could also be required to 
present this information at community forums 
and discuss the specific uses of collected fines. 
Further, communities should develop enforceable 
and appropriate sanctions for those who do not 
use fines for intended purposes, such as removal 
from positions of authority and/or repayment.

Disseminate existing laws and policies 
related to protections for children.

Greater dissemination of existing laws and 
policies, along with purposeful discussions on 
their implementation, are needed at district and 
community levels. Relevant policies include the 
Child Care, Protection, and Justice Act, which 
prohibits child marriage and related cultural 
practices; Constitutional Amendment Act No. 36, 
which sets the legal age of marriage at 18; and the 
National Registration Act of 2010, which requires 
registration of all births, deaths, marriages, 
and adults (defined as age 16 and above). Key 
messages from these documents, including 
legal marriageable age, information on harmful 
cultural practices, and the established processes 
for birth, death, and marriage registration 
should be disseminated using messaging 
that is digestible and accessible to a variety 
of stakeholders. Examples of dissemination 
channels include radio, mobile messaging and 
calls, and community meetings. 
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